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COUNTER STATEMENT OF QUESTIONS PRESENTED 

1. Whether a deputy marshal for the District of Columbia 
is an employee of the United States acting within the scope of 
his federal employment when executing a writ of restitution 
issued by the Landlord and Tenant Branch of the Civil Division 
of the Municipal Court for the District. 

2. Whether a suit can be maintained under the Tort Claims 
Act for alleged negligence of a marshal in executing a court 
order to evacuate premises leased by the plaintiff, in the face 
of the “law enforcement officer” exception of 28 U. S. C. 
2680 (c). 

3. Whether a marshal owes a legal duty to a tenant, before 
evicting him under a court order, to give an allegedly customary 
48 hour notice, where the tenant has actual knowledge of the 
eviction order and the marshal’s intent to execute it, where the 
marshal executes the order on the last day it is returnable, and 
where the intended purpose of the notice (to permit precau¬ 
tions against weather damage to evacuated furnishings) was 
obviated by the fair weather prevailing and the tenant’s pres¬ 
ence at the time of the eviction. 
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®mteb States Court ot Appeals 

FOE THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13166 

Spencer D. Gardner, appellant 
v. 

United States of America, appellee 


APPEAL FROM THE EXITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTER STATEMENT OF THE CASE 

This action was brought by appellant to recover damages 
under the Federal Tort Claims Act for the alleged negilgence 
of a Deputy United States Marshal for the District of Columbia 
in executing a writ of restitution issued by the Municipal Court. 
The Government moved to dismiss the action for lack of juris¬ 
diction over the subject matter and for failure to state a claim 
upon which relief may be granted, or in the alternative for an 
order granting summary judgment, and attached an affidavit 
by the deputy marshal in support of the motion for summary 
judgment. Appellant likewise moved for summary judgment 
and attached to his motion his personal affidavit. The district 
court granted the motion to dismiss on the ground that it lacked 
jurisdiction over the subject matter and denied the cross mo¬ 
tions for summary judgment. 

The complaint {infra, pp. 23-25) alleged that on June 29, 
1955, appellant’s personal property, supplies, and store fixtures 
were ejected from his dry cleaning business premises in the 
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District of Columbia and placed upon the sidewalk by a Deputy 
United States Marshal. The eviction, according to the com¬ 
plaint, was made pursuant to a writ of restitution issued after 
judgment against appellant for the possession of this real estate 
by the Landlord and Tenant Branch of the Civil Division of the 
Municipal Court of the District of Columbia. The negligence 
alleged w*as the failure of the deputy marshal or some other 
member of the marshal’s staff “to provide 48 hours notice to the 
plain tiff to evacuate the premises” which the complaint avers is 
a “standard and customary procedure incidental to the duties of 
said Marshal * * As as result of this alleged omission, the 
complaint asserts that appellant was prevented from paying the 
$300 owed by him to his landlord so as to preclude such eviction, 
since he had “no knowledge of the intention to evict.” The 
damages asserted involved loss of future business earnings, in¬ 
jury to business reputation, injury to personal reputation, loss 
of certain permanent improvements at the premises from which 
he was evicted, and expenses incurred in the bringing of this 
action. 

In granting the Government’s motion to dismiss the com¬ 
plaint, the district court presumably did not rely upon the 
affidavits submitted by appellant and the Government in 
support of their respective motions for summary judgment. 
However, because this Court may consider it appropriate to 
review the denial of either or both of the motions for summary 
•judgment, we set forth here a summary of the two affidavits. 
The Government’s motion for summary judgment (infra, p. 
26), which was the first filed, was supported by the affidavit of 
Deputy Marshal Guy F. Harris, Jr. In that affidavit (infra, 
pp. 26-28) Marshal Harris stated, on the basis of his own recol¬ 
lection and on the basis of memoranda noted on a copy of the 
writ executed by him, that he was the deputy marshal who had 
executed the writ of restitution involved in this action, that 
several days prior to the execution of the writ he had mailed 
the usual 48 hour notice form to appellant, that prior to the 
time of eviction specified in that notice appellant had requested 
him to postpone execution pending reconsideration of the case 
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by the Landlord and Tenant Court, 1 that the writ was in fact 
executed on the last day allowed by the Court’s original order, 
that appellant was present when the writ was executed and 
could have paid the sum owed the landlord (whose represent¬ 
ative was also present) to halt the eviction, and that the weather 
conditions prevailing at the time the writ was executed were 
hot and clear. The notice which was sent to appellant on the 
usual form (a copy of which is reproduced in the appendix, 
infra, p. 31) told him that a writ of possession had been issued 
and that “unless otherwise ordered by the plaintiff” the marshal 
would execute the writ at a specified time. Although, at ap¬ 
pellant’s request, the writ was not executed until a later time 
than that specified in the notice, 2 any expectation of a subse¬ 
quent notice might well have been defeated by the large bold¬ 
face print on the original notice: “This is your last notice.” 
Appellant’s affidavit in support of his motion for summary 
judgment (infra, pp. 28-30) acknowledged the truth of most 
of the statements in the affidavit of Deputy Marshal Harris 
but added that appellant was unable to pay the sum owed his 
landlord at the time of the eviction because, although he did 
have $300 in various banks, he did not have that sum on his 
person at that time. 

The district court’s order granting the Government’s motion 
to dismiss and denying the cross motions for summary judgment 
was entered on January 16,1956. Appellant filed his notice of 

1 Appellant’s brief (p. 18) and his motion for summary judgment (infra, 
p. 29) explain why no second notice was issued. “In this claim the eviction 
occurred at 10 a. m. on the day following the hearing [on appellant's motion 
to reconsider before the Landlord and Tenant Court] which was terminated 
a few minutes before noon.” Since the writ was executed on the last day 
of its validity (infra, p. 26), it would have been impossible to give any notice 
by mail, let alone 48 hours notice, If the writ was to be executed within the 
prescribed time. Thus the failure to give appellant a second notice was 
entirely due to his own request to postpone execution of the writ pending 
a decision on bis motion to reconsider. 

* Appellant’s brief (pp. 4, 5, 7a, 11,14) treats the passage of the time for 
eviction set in the marshal's notice as showing the court’s writ to have ex¬ 
pired. In this case, the deputy’s affidavit (infra, p. 26) establishes that the 
date set in the original notice hmk within the period during which the writ 
was valid and that the eviction actually took place before the expiration of 
the original writ. 
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appeal from that order on January 26, 1956, and the Govern¬ 
ment filed a notice of appeal from the portion of that order 
denying the Government’s motion for summary judgment, on 
March 13,1956.* 


STATUTE INVOLVED 

Sections 1346 (b) and 2680 (c) of Title 28 of the United 
States Code, provide in pertinent part, as follows: 

§ 1346 (b). Subject to the provisions of chapter 171 
of this title, the district courts, * * * shall have exclu¬ 
sive jurisdiction of civil actions on claims against the 
United States, for money damages, accruing on and after 
January 1, 1945, for injury or loss of property, or per¬ 
sonal injury or death caused by the negligent or wrong¬ 
ful act or omission of any employee of the Government 
while acting within the scope of his office or employ¬ 
ment, under circumstances where the United States, if 
a private person, would be liable to the claimant in 
accordance with the law of the place where the act or 
omission occurred. 

§ 2680 (c). The provisions of this chapter and section 
1346 (b) of this title shall not apply to— 

• * * * * 

(c) Any claim arising in respect of the assessment or 
collection of any tax or customs duty, or the detention 
of any goods or merchandise by any officer of customs or 
excise or any other law-enforcement officer. 

***** 


• The Government’s cross appeal does not in any sense represent an accept¬ 
ance of appellant’s contention that the motion to dismiss was improperly 
granted, nor does it seek to chaUenge the district court’s disposition of the 
case. Rather, the cross appeal is intended solely to preserve the Govern¬ 
ment’s right to contend that its motion for summary Judgment was also 
meritorious, both in this Court as an alternative ground for affirmance of the 
judgment below, and in the district court should the case be remanded for 

further proceedings. Cf- O’Brien v. Andrews, — U. S. App. D. C. —,-P. 

2d — (C. A D. C., decided April 12,1966). 
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AKGTJJITNT 

Introduction and summary 

As an initial basis for affirmance, we demonstrate in Part 
I, injra, pp. 7-13, that the facts alleged in the complaint 
do not state a claim on which relief can be granted under 
this Act, since they show that the allegedly negligent act was 
not done by a federal employee within the scope of his federal 
employment. The United States Marshal for the District 
of Columbia, unlike other United States Marshals, performs 
a dual function; he is both a federal marshal and a local sheriff. 
The source of his income, the duties of his office, the authorities 
empowered to direct his actions, and the fees and fines col¬ 
lected by him are all divided between the Government of the 
United States and the Government of the District of Colum¬ 
bia. The failure to give advance notice before executing a 
writ of restitution issued by the Landlord & Tenant Branch 
concerned the non-federal aspect of the services of this par¬ 
ticular deputy marshal. The courts have previously ruled 
that the United States is not liable for the torts of employees 
of the District of Columbia or other federal territories, and 
we urge that in a like manner joint employees of the Federal 
and District Governments cannot cause liability to the United 
States when they are acting on behalf of the District. In one 
sense the marshal’s activities relied upon by appellant were 
executed as a loaned servant; from another viewpoint they 
were done by a servant with two masters within the scope of 
his employment for his non-federal master. In any event 
those activities were not performed on behalf of the Federal 
Government so that they cannot be a basis for federal 
respondeat superior liability. 

The allegedly negligent act relied upon by appellant is the 
failure of the deputy marshal, or some other member of the 
marshal’s staff, to give 48 hours advance notice of a disposses¬ 
sion effected pursuant to an order of the Landlord and Tenant 
Branch of the Civil Division of the District of Columbia Muni¬ 
cipal Court. Such an action, we urge in Part II, injra, pp. 13- 
17, is a “claim arising in respect of * * # detention of any goods 
or merchandise by [a] * # * law-enforcement officer” and is 
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therefore no basis for recovery under the Federal Tort Claims 
Act since it is barred by the exception in 28 U. S. C. 2680 (c). 
The language, legislative history, and context of this exception 
show a deliberate intention to exclude from the waiver of 
immunity provided by the Act any suits based upon an act of 
any law-enforcement officer relating to the performance of his 
official duties in the holding or handling of goods or merchan¬ 
dise. We submit that the physical removal of property consti¬ 
tuted detention and that the damages claimed here derive from 
the detention, not from the lack of prior notice. Moreover, a 
claim based on the failure to give advance notice of the removal 
“arises in respect of” that detention, within the statutory 
meaning of that phrase. Reference to decisions under this 
exception and the other exceptions of 28 U. S. C. 2680 demon¬ 
strate the necessity of this conclusion. 

Finally, in Part III, infra, pp. 17-22, we show that the mar¬ 
shal’s failure to give 48 hours notice, in the context of this case, 
was not a breach of duty for which either the marshal or the 
United States could be held liable. The alleged duty is not 
founded on any statute or regulation, but apparently rests upon 
a claimed common law obligation of the marshal. The com¬ 
plaint alleged that appellant did not receive a notice 48 hours 
before the eviction and that he was therefore unable to halt the 
execution by paying his landlord the back rent due. But it 
does not suggest that appellant was ignorant of the issuance 
of the writ. The law of the District of Columbia assures the 
tenant of his ability to avoid eviction by payment of back rent 
before trial but not after judgment and the issuance of 
the writ. Even if the law were otherwise, the marshal should 
not be held liable for failure to give a tenant every opportunity 
to pay his landlord the amount due, especially when the debtor 
does not show that he was ignorant of the issuance of the writ 
prior to its execution. Such a rule would impose an unreason¬ 
able burden on the marshal and would prevent him from per¬ 
forming the duty previously established by this Court not to 
evict where weather damage might result to furnishings. 
Therefore on the basis of the complaint alone, no cause of action 
was stated, and dismissal was appropriate. 
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Moreover, the facts established by the affidavit of the deputy 
marshal filed in support of the Government’s motion for sum¬ 
mary judgment, which were not disputed by the complaint or 
by counter affidavit, required the entry of summary judgment 
even if dismissal had not been proper. The affidavit estab¬ 
lished that appellant had received a notice of an intended evic¬ 
tion (though more than 48 hours in advance of its eviction), 
that he therefore had actual knowledge of the issuance of the 
writ and the marshal’s intent to execute it, that the writ was 
executed on the last day it was returnable in the presence of 
appellant and a representative of his landlord, that the only 
purpose intended in giving such notices (viz, to permit dis¬ 
possessed persons to take precautions against weather damage 
to their furnishings) was satisfied here because appellant was 
present and the weather was hot and clear at the time of the 
eviction. Appellant argues in his affidavit in support of his own 
motion for summary judgment that he was damaged by the 
failure to give him notice of the exact time of the eviction be¬ 
cause he did not then have on hand the amount necessary to 
stop the execution of the writ, even though he could have had 
that sum available if he had known exactly when it would be 
executed. His failure to pay his established lawful debts before 
the final day on which the eviction order was returnable cannot 
be a basis for holding the United States liable. There was no 
material dispute of facts, so that summary judgment for the 
Government should have been granted even if the motion to 
dismiss were not meritorious. 

I. The District Court properly dismissed the suit because the 
complaint showed the allegedly negligent act was not done 
by a federal employee within the scope of his federal 
employment 

The Tort Claims Act provides in 28 U. S. C. 1346 (b) that the 
United States can be held liable for “the negligent or wrongful 
act or omission of any employee of the Government while acting 
within the scope of his office or employment * * We sub¬ 
mit that the clear intendment of this provision is that there can 
be no liability unless the wrongful act was done by an employee 
of the Federal Government and unless it was done while that 
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employee was acting within the scope of his federal office or 
employment. Decisions of this Court and other federal courts, 
for example, demonstrate that the Act does not apply to the 
negligence of a territorial employee or an employee of the Dis¬ 
trict of Columbia, since he is not directly employed by the Fed¬ 
eral Government. O’Toole v. United States, 106 F. Supp. 804 
(D. Del.) (members of D. C. National Guard), reversed on 
ground that D. C. National Guardsmen are federal not D. C. 
employees, 206 F. 2d 912 (C. A. 3); Cosme v. United States (D. 
Puerto Rico, decided Sept. 6, 1950) (U. S. Air Force Sergeant 
temporarily acting for Puerto Rico National Guard); cf. Calo- 
meris v. District of Columbia, 125 F. Supp. 266 (D. D. C.), 
affirmed, — U. S. App. D. C. —, 226 F. 2d 266; Weston v. 
District of Columbia, — U. S. App. D. C. —, 226 F. 2d 268; 
Douffas v. Johnson, 83 F. Supp. 644 (D. D. C.). 4 

Moreover, it is well established that officers and employees of 
the District of Columbia are not federal officers and employees 
within the meaning of other Congressional legislation. Wham 
v. United States, 81 F. Supp. 126 (D. D. C.), reversed on other 
grounds but approved on this question, 86 U. S. App. D. C. 128, 
180 F. 2d 3S; Griffith v. Rudolph, 54 App. D. C. 350, 298 Fed. 
672; Bundy v. United States, 21 Ct. Cls. 429; Donovan v. 
United States, 21 Ct. Cls. 120; 29 Op. Atty. Gen. 410; 22 Op. 
Atty. Gen. 59. Similarly, we submit that the District of 
Columbia is not an agency of the United States for purposes 
of establishing vicarious liability. See Metropolitan R. Co. v. 
District of Columbia, 132 U. S. 1, 7-8. Rather, the District is 
a municipal corporation responsible itself for the negligence of 

4 The only case found to be even infercntlally contrary to this proposition 
is Harris v. United States, 125 F. Supp. 536 (D. Virgin Islands), in which the 
court denied a motion to dismiss which urged that the Superintendent of 
Public Works for the Virgin Islands was not a federal employee. The court 
there found that the Superintendent (unlike the deputy marshal involved in 
the instant case) was paid entirely from federal funds, received instructions 
only from the Secretary of Interior and other federal officers, had no 
duties prescribed by local ordinances or officials, and worked in the Virgin 
Islands which is an unincorporated nonsovereign territory of the United 
States. After trial the district court dismissed the action (130 F. Supp. 533) 
on the ground that the Superintendent himself was not shown to have been 
negligent and the acts of his staff were not acts for which the Federal Gov* 
ernment could be held liable. An appeal by plaintiff is now pending in the 
Court of Appeals for the Third Circuit. 
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its employees, at least to the extent that its immunity has been 
waived. D. C. Code, Sec. 1-102; Harris v. District of Columbia, 
256 U. S. 650; Barnes v. District of Columbia, 91 TJ. S. 540. 
Therefore, if the deputy marshal whose allegedly wrongful 
omission is relied upon by appellant was acting as a District 
of Columbia employee at that time (as we show, infra, pp. 
9-10), or if he was a federal employee who was engaged in 
serving the District of Columbia rather than the Federal Gov¬ 
ernment at that time (as we show, infra, pp. 11-13), we contend 
that there can be no liability under the Federal Tort Claims 
Act. 8 

The United States Marshal for the District of Columbia, in 
a manner unlike other United States Marshals, is a servant of 
two masters—the United States and the District of Columbia. 
Only 40% of the expenses of his office are paid out of general 
funds of the United States Treasury, the source of all funds for 
other marshals. The remaining 60% must come from the 
funds of the District of Columbia. See, e. g., P. L. 123, 84th. 
Cong., 1st Sess., sec. 203, 69 Stat. 274; P. L. 471,83d Cong., 2d 
Sess., sec. 204,68 Stat. 422; P. L. 195, 83d Cong., 1st Sess., sec. 
204,67 Stat. 375. Similarly, only 40% of the fees collected for 
their services by the courts of the District of Columbia are 
credited to the account of the United States (D. C. Code, Sec. 
11-330), the account to which fees collected by every purely 
federal court are payable, while 60% are retained on behalf of 

‘Although there was originally a division In the courts whether the 
employee’s scope of employment for rcspond/at superior purposes Is gov¬ 
erned by local or federal law, that question has now been determlnatlvely 
settled by the Supreme Court in Williams v. United States, 350 U. S. 857; 
see also Baker v. United States, — U. S. App. D. C. —, — P. 2d —. It is 
now clear that reference must be made to local law to determine whether 
a federal employee is acting within the scope of his employment for re¬ 
spondeat superior purposes. However, the definition of an “employee of 
the Government” would seem necessarily to be a matter of federal law. 
That phrase relates to a peculiarly governmental relationship between the 
United States and its personnel. See United States v. Standard Oil Co., 
332 U. S. 301, 305-11. Furthermore, the Act seeks to define this phrase In 
28 U. S. C. 2671, so that Congress has here shown an intent not to permit 
local law to govern its definition. The only federal court which has thus 
far formally considered whether federal or local law applies in the deter¬ 
mination of this status for the purposes of the Tort Cl.'.ims Act concluded 
that federal law controls. Courtney v. United States (C. A. 2, decided Jan. 
16,1956). 
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the District of Columbia. The statutory duties of the United 
States Marshal for the District of Columbia include not only 
the typical services of a federal marshal but also the control of 
Municipal Court juries (D. C. Code, Sec. 11-61S), the service 
of process for the Municipal Court (D. C. Code, Secs. 11-774, 
11-775), the execution of judgments and writs of the Municipal 
Court (D. C. Code, Secs. 15-201, et seq.), and the performance 
of attachments and garnishments for the Municipal Court 
(D. C. Code, Sec. 16-301). Moreover, even when the marshal 
is acting on behalf of the United States District Court for the 
District of Columbia, he might well be performing services for 
the District rather than for the United States, since that court 
has local jurisdiction as well as the usual federal jurisdiction. 
D. C. Code. Secs. 11-305,11-306; O’Donoghue v. United States, 
289 U. S. 516. 

The negligent or wrongful act or omission for which recovery 
is sought here concerns the execution of a writ of the Landlord 
and Tenant Branch of the Municipal Court for the District. In 
performing that function, the marshal’s office and all personnel 
therein concerned were acting in their capacity as employees of 
the District of Columbia. Although it is true in a general sense 
that the marshal for the District of Columbia, like all other 
federal marshals, is subject to the overall direction of the Attor¬ 
ney General (28 U. S. C. 547 (c), 550 (a)), this portion of his 
duties is even more immediately directed and controlled by the 
Municipal Court. The writ of restitution, which was issued by 
the Municipal Court directly to the marshal (a copy of which 
is set forth in the appendix, infra, p. 27-28), prescribes the place 
where the writ will be executed and the time by which such 
execution must be effected. The Municipal Court retains the 
power to revoke, modify, or extend the writ and the concomi¬ 
tant power to alter the marshal’s instructions in executing it, 
without consulting any intermediate federal official. The mar¬ 
shal was obliged to report back to the court within the specified 
time stating “when and how you have executed same” (see 
infra, p. 27). As this Court said in Snyder v. Hart, 64 U. S. 
App. D. C. 353, 78 F. 2d 237 “[pjrobably the only references 
to the writ are contained in the rules of the Supreme Court of 
the District and in the forms approved by the Municipal Court 
in its rules.” 
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On the other hand, even if deputy marshals for the District 
of Columbia were solely employed by the United States, the 
execution of the purely local function here involved is certainly 
not work performed within the scope of their federal employ¬ 
ment. If we assume that the marshal and his staff are solely 
federal employees, we must conclude that they are loaned to 
the District of Columbia to perform certain duties, and during 
the period of that assignment to the District the United States 
cannot be held liable for their torts. The loaned-serVant rule 
is an accepted part of federal law, as well as an established 
principle of District of Columbia law ( Denton v. Yazoo & 
M. V. R. R., 284 U. S. 305; Western Marine & Salvage Co. v. 
Ball, 59 U. S. App. D. C. 208, 37 F. 2d 1004, certiorari denied, 
281 U. S. 749; Balinovic v. Evening Star Newspaper Co., 72 
App. D. C. 176, 113 F. 2d 505, certiorari denied, 311 U. S. 
675), and it has already been specifically applied to suits under 
the Tort Claims Act by the Sixth Circuit. Fries v. United 
States, 170 F. 2d 726 (C. A. 6), certiorari denied, 336 U. S. 954; 
see also Cobb v. United States, 81 F. Supp. 9 (W. D. La.); cf. 
Perucki v. United States, 76 F. Supp. 34 (M. D. Pa.). In the 
Fries case, the alleged negligence was that of a chauffeur hired 
and paid by the United States Public Health Service who was 
driving a Government owned automobile on the door of which 
were painted the words “United States Public Health Service.” 
The court ruled that in the circumstances of that case the 
chauffeur and his vehicle had been loaned to a county board 
of health in connection with a local venereal disease survey. 
Therefore, although the chauffeur remained in the general 
employ of the United States, the court concluded that there 
could be no liability under the Tort Claims Act. 

Section 227 of the Restatement of Agency summarizes the 
loaned-servant rule as follows: 

A servant directed or permitted by his master to 
perform services for another may become the servant 
of such other in performing the services. He may be¬ 
come the other’s servant as to some acts and. not as to 
others. 

Comment (a#) to the section continues: 

381900—56—s 
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Since the question of liability is always raised be¬ 
cause of some specific act done, the important question 
is not whether or not he remains the servant of the gen¬ 
eral employer as to matters generally, but whether or 
not, as to the act in question, he is acting in the business 
of and under the direction of one or the other. It is not 
conclusive that in practice he would be likely to obey 
the directions of the general employer in case of con¬ 
flict of orders. The question is as to whether it is 
understood between him and his employers that he is 
to remain in the allegiance of the first as to a specific act, 
or is to be employed in the business of and subject to the 
direction of the temporary employer as to the details of 
such act. This is a question of fact in each case. 

This Court restated the rule in Balinovic v. Evening Star 
Newspaper Co., 72 App. D. C. 176, 177, 113 F. 2d 505. 506: 

When B, for his own purposes, borrows, controls, and 
directs A’s driver, B is responsible for the driver’s negli¬ 
gence and A is not. An express td authorization, from 
an employer to do another’s work under another’s direc¬ 
tion does not make the employer responsible for the em¬ 
ployee’s negligence in doing the work; and no implied 
authorization can be more effective than an express one. 
“The master’s responsibility cannot be extended beyond 
the limits of the master’s work.” Whose work it is de¬ 
pends on “who has the power to control and direct the 
servants in the performance of their work” (foot¬ 
notes omitted). 

Applying these principles to the acts of a District of Columbia 
Marshal executing writs for the Municipal Court, we submit 
that if the marshal remains in the general employ of the 
United States he nevertheless has been loaned to the District 
of Columbia for the performance of this type of service (see 
swpra, p. 10). 

In any event, the execution of a writ for the Municipal 
Court cannot be said to be an act on behalf of the United States, 
since the benefit which the Federal Government might derive 


from that Act is at most a general interest in the enforcement 
of justice. That interest, which would be furthered by any 
official act of any state law-enforcement officer, is not a suf¬ 
ficient basis for respondeat superior liability. The Tort Claims 
Act cannot be invoked as a basis for jurisdiction unless it can 
be affirmatively shown that the alleged wrongful or negligent 
act was done while the employee was acting “within the scope 
of his office or employment,” and under District of Columbia 
law that condition exists only where he is acting to further some 
substantial interest of the Federal Government. Cf. Balonovic 
v. Evening Star Newspaper Co., 72 App. D. C. 176, 113 F. 2d 
505, certiorari denied, 311 U. S. 675. 

IL The District Court properly dismissed the suit because the 
“law-enforcement officer” exception of 28 U. S. C. 2680 (c) 
bars this action 

It is, of course, firmly established that no action can be 
brought against the United States unless Congress has con¬ 
sented to such a suit. Similarly, no court has jurisdiction to 
enter judgment against the Government absent such a waiver 
of sovereign immunity. See, e. g., United States v. Shaw, 309 
U. S. 495, 501; Dalehite v. United States, 346 U. S. 15, 30-31. 
In this case, the alleged basis for the district court’s jurisdiction 
is the Federal Tort Claims Act, which provides at 28 U. S. C. 
1346 (b) that “subject to the provisions of Chapter 171 of this 
Title” the federal district courts have jurisdiction over claims 
against the United States for damages “caused by the negligent 
or wrongful act or omission of any employee of the Government 
while acting within the scope of his office or employment * * 
Among the provisions of Chapter 171, referred to in 28 U. S. C. 
1346 (b), is 28 U. S. C. 2680, which excludes and excepts certain 
causes of action from the scope of the waiver of immunity estab¬ 
lished by the Tort Claims Act. One such exception relates to 
claims for the detention of property by a law-enforcement 
officer: * 


* To the extent that appellant’s complaint seeks to recover damages tor 
injury to his personal and business reputation, it must, as a matter of District 
of Columbia law (cf. Wallace v. Shorthorn Hotel Corp., 49 A_ 2d 81 (D. C. 
Man. Ct. App.), 33 Fa. L. Rev. 96) constitute a suit for defamation. It is 


The provisions of this Chapter and Section 1346 (b) 

of this Title shall not apply to— 

• « # • • 

(c) Any claim arising in respect of * * * the deten¬ 
tion of any goods or merchandise by any officer of 
customs or excise or any other law-enforcement officer. 

It is thus clear that if appellant’s action arises in respect of the 
detention of goods or merchandise by a law-enforcement officer, 
as we show, infra, pp. 14-17, the Government’s immunity to suit 
has not been waived and the district court lacked jurisdiction 
over the subject matter of appellant’s claim. 

The legislative history of 28 U. S. C. 2680 (c) indicates that 
Congress deliberately intended to exclude detention of prop¬ 
erty by all law officers in the performance of their official duties. 
The Tort Claims Act was enacted in 1946 as Title IV of the 
Legislative Reorganization Act, 60 Stat. 842, after some 
twenty-seven different bills dealing with tort claims had been 
introduced in Congress since 1923. See, DaXehite v. United 
States, 346 U. S. 15, 24-29; United States v. Spelar, 338 U. S. 
217,219-221. In a few of the early bills introduced the relevant 
exclusion applied only to “any claim arising in respect of the 
assessment or collection of any tax or customs duty.” How¬ 
ever, since 1931 almost every bill proposed also included the 
language now found in 2680 (c) relating to “the detention of 
any goods or merchandise by any officer of customs or excise 
or any other law-enforcement officer.” One bill in 1933 and 
one bill in 1935 excluded “any claim arising with respect to 
the assessment or collection of any tax or custom duty, or with 
respect to the detention of any goods or merchandise in connec¬ 
tion with the administration of any revenue law.” However, 
the fact that 18 bills since 1931 used the precise language now 
found in the Act shows a continued conscious insistence on an 

therefore also barred by the “libel” and “slander” exception to the Act ap¬ 
pearing in 28 U. S. C. 2680 (h). This is true whether the defamatory acts 
were negligently or intentionally done. Cf. Fletcher v. Veteran*' Adminis¬ 
tration, 103 F. Supp. 654, 656. Because the complaint also asserts injuries 
to appellant's personality and loss of future business earnings we rely pri¬ 
marily upon the “law-enforcement officer” exception of 28 U. S. C. 2880 (c), 
since it serves to bar the entire action. 
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exception which applied to the detention of goods by any law- 
enforcement officer in connection with his official duties. 

It seems clear that the marshal’s taking of appellant’s prop¬ 
erty from premises leased by appellant and removing them to 
the sidewalk pursuant to a court order constitutes a detention 
of goods or merchandise by a law-enforcement officer. What¬ 
ever damage has occurred to appellant in regard to this trans¬ 
action must necessarily have been caused by the detention and 
removal of his property. It is therefore not the failure to give 
advance notice which is the basis of appellant’s claim, but 
rather he was damaged, if at all, by the marshal’s detention and 
removal of his property without having first given some type of 
advance notice (Cf. Appellant’s Br., p. 15: “An eviction without 
such notice is negligence”), so that his action comes squarely 
within the prohibition of 28 U. S. C. 2680 (c). In a like man¬ 
ner, the courts have considered suits barred by this same ex¬ 
ception where the claim was for the depreciation to property 
during the period it was allegedly wrongfully held by a cus¬ 
toms appraiser after importation (see Nakashefi v. Continental 
Insurance Co., 89 F. Supp. 87, 90 (S. D. N. Y.)), where the 
action was to recover for alcoholic liquors illegally seized by 
Treasury Department agents ( Chambers v. United States, 107 
F. Supp. 601 (D. Kans.)), where the holder of a valid lien 
claimed damages for an unlawful seizure of an automobile be¬ 
cause of alleged use in gambling operations (see United States 
v. One 1951 Cadillac Coupe De VUle, 125 F. Supp. 661, 663- 
664 (E. D. Mo.)), and where a corporation and certain share¬ 
holders sought to recover under the Tort Claims Act for cor¬ 
porate income taxes wrongfully paid by certain officers of the 
corporation, as a conversion of the money by the officers and 
the Government ( Broadway Open Air Theater, Inc. v. United 
States, 208 F. 2d 257 (C. A. 4)). 

In this connection it is important to note that it is not 
merely actions for a detention which are barred, for all actions 
“arising in respect of” a detention are similarly barred. Thus, 
the results here should be no different even if appellant’s 
were twisted to suggest that the real basis for recovery, if any, 
is the lack of some advance notice rather than the detention, 
or if the circumstances of detention were found to involve 
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negligence. In addition to the cases cited supra, various de¬ 
cisions of the Courts of Appeal interpreting the equally broad 
phraseology of the other exceptions to the Act further sup¬ 
port this conclusion. A suit for an unconsented surgical oper¬ 
ation, for example, is a claim “arising out of” an assault and 
battery, even though the performance of the operation resulted 
from negligence by medical personnel in specifying the opera¬ 
tion to be performed. Moos v. United States, 225 F. 2d 705 
(C. A. 8). So also a suit by a driver who was shot by a mili¬ 
tary sentry w’as held to be an action “arising out of” an assault 
and battery although the sentry intended to shoot the left rear 
tire of the automobile rather than the driver. Lenns v. United 
States, 194 F. 2d 689 (C. A. 3). See also United States v. 
Hambleton, 185 F. 2d 564 (C. A. 9); United States v. Folk, 
199 F. 2d 889 (C. A. 4); Stepp v. United States, 207 F. 2d 909 
(C. A. 4, certiorari denied. 347 U. S. 933). T And, damages 
caused by reliance on inaccurate flood warnings presented a 
claim “arising out of” misrepresentation, although the false in¬ 
formation was alleged to be the result of negligence. National 
Mfg. Co. v. United States, 210 F. 2d 263 (C. A. 8), certiorari 
denied, 347 U. S. 967; see also Jones v. United States, 207 F. 2d 
563 (C. A. 2), certiorari denied. 347 U. S. 921. In neither the 
National Mfg. Co. case nor the Jones case did the Government 
dispute the charges of negligence. The Jones case was decided 
on a motion to dismiss before any answer was filed, and the 
National Mfg. Co. case was disposed of on a motion for sum¬ 
mary judgment, both motions in effect conceding negligence. 

Perhaps an even closer parallel to appellant’s claim, which 
he states is based upon the failure of the marshal to give the 
appropriate advance notice or the failure of some administra¬ 
tive persons to keep proper records and thus to insure that the 
notice would be supplied, is the decision in Duenges v. United 


7 In each of these cases the complaint alleged a right to recover for negli¬ 
gence, but the courts ruled that the actions in fact arose out of an assault 
or battery. In Hamilton the claim was for emotional distress after an 
intense grilling during an Army investigation. The Ninth Circuit held that 
If the grilling was done intentionally, the assault exception applied. In 
Stci>p an Army guard shot a civilian who failed to halt for questioning. 
The Fourth Circuit determined that the shooting was intentional so that the 
claim was barred as arising out of a battery. 
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States, 114 F. Supp. 751 (S. D. N. Y.). In that case, an honor¬ 
ably discharged soldier was mistakenly arrested for desertion 
and he alleged that this wrong resulted from negligence in the 
manner in which the Government maintained its records. The 
complaint was dismissed on the ground that the “very gist and 
essence” of the claim was not negligence, but false arrest, a 
tort barred by Section 2680 (h). Cf. Fletcher v. Veterans 
Administration, 103 F. Supp. 654, 656 (E. D. Mich.). Thus, 
in the instant case, the fact that the deputy marshal or some 
other person in the marshal’s office might have been negligent 
in failing to give advance notice to appellant of the intended 
eviction does not alter the need for concluding that appellant’s 
action arose in respect of a detention of property by a law- 
enforcement officer. 

III. There was no breach of duty by the marshal in executing 
the writ here involved and therefore there can be no liabil¬ 
ity by the marshal or the Government 

A. The complaint failed to state a claim upon which relief can be granted 
and was therefore properly dismissed 

In Snyder v. Hart, 64 U. S. App. D. C. 353, 78 F. 2d 237, this 
Court ruled that a Federal Marshal for the District of Colum¬ 
bia was liable for weather damage to goods removed from 
premises by him under a writ of restitution, where the marshal 
had knowledge that the evicted person was ignorant of the 
eviction, inclement weather was reasonably anticipatable, and 
several days remained for the execution and return of the writ. 
The court there emphasized that this remedy against the mar¬ 
shal derives from the general rule that the marshal is respon¬ 
sible for exercising reasonable care for goods detained by him 
under court order. Thus, the court merely applied that general 
proposition to the specific case where the marshal handles or 
detains goods of an overstaying tenant pursuant to a court 
eviction order. We submit that such liability for damage to 
the goods themselves, or for personal injury to the evicted 
person, represents the extremity of liability which has been 
and should be imposed upon the marshal. This case does not 
present a claim for damage to property removed by the mar¬ 
shal or for unwarranted bodily mistreatment of the person 
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evicted; we urge that there is no authority whatever for hold¬ 
ing the marshal to a duty of insuring that the evictee has every 
opportunity to avoid the force of the court order by paying 
his overdue debts, and that any such obligation would place 
an unreasonable burden on the marshal. 

The complaint filed in this case acknowledges the issuance 
of a valid writ by the Landlord and Tenant Branch for the pos¬ 
session of the premises previously leased by appellant, but 
alleges that the marshal’s failure to provide 48 hours advance 
notice of his intention to evacuate the premises prevented ap¬ 
pellant “from providing the sum of three hundred dollars to 
preclude such eviction * * The damages averred relate 
to the loss of business and personal reputation by appellant 
and to the loss of this site for his business operations. There 
is no claim that the marshal negligently moved the goods 
causing damage to them, that he left the goods in a place where 
they were likely to be damaged before appellant would have 
a reasonable opportunity to remove them, or that he caused any 
physical injury to appellant in executing the writ. Rather, the 
thrust of appellant’s claim is that he was deprived of the con¬ 
tinued use of the premises. Certainly, his failure to make 
timely payments of the rent or. at least to make arrangements 
acceptable to his landlord for eventual payment, should bar 
any such complaint by him once the writ of execution was 
issued and communicated to the marshal’s office.” 

The District of Columbia Code permits a tenant to prevent 
an eviction for failure to pay back rent by tendering the amount 
due before trial. D. C. Code, sec. 16-534. After that time 

•Appellant's attempt to predicate liability on an analogy to the failure 
of a landlord to give advance notice to quit l>efore re-entering leased prem¬ 
ises is wholly inapposite. Neither the marshal nor the Government was 
the landlord reclaiming the premises involved here; rather, the marshal's 
action was wholly within his capacity as a law-enforcement officer execut¬ 
ing a court order. Moreover, the rationale behind the statutory right to 
advance notice to quit, before being evicted by a landlord who terminates 
a tenancy on his own authority, is absent when a landlord brings legal 
action to obtain a formal court order for repossession, since In that case 
the tenant knows of the impending eviction, has an opportunity to defend 
against an unlawful eviction, and can take whatever steps he considers 
appropriate to remove himself and his belongings long before any court 
ordered eviction. 
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the tenant has no absolute right to retain the premises by- 
paying the amount owed; it seems unreasonable to hold the 
marshal responsible for protecting an alleged right which the 
statutes deny appellant. Although the marshal’s notice to the 
tenant (see infra, p. 31) indicates a willingness to stay the 
execution upon request of the landlord, he has no authority 
to accept back rent payments from the tenants or to abstain 
from evicting the tenant because the tenant requests him to 
do so. Indeed, the marshal has no way of knowing from read¬ 
ing the writ issued to him whether the eviction is founded on a 
failure to pay rent, the breach of some other covenant in a 
lease, or simply the expiration of a lease period. And, if the 
marshal failed to execute the writ and the landlord suffered 
pecuniary loss as a result, the marshal might be liable to the 
landlord for the amount of such loss. Cf. Grubbs v. Needles, 
70 Fed. 199 (C. A. S). It does not seem reasonable to hold 
the marshal to a duty of safeguarding the business interests of 
a tenant who has forfeited his right to continue that business, 
retaining only the possibility of reestablishing his tenancy if 
he can satisfy the landlord as to past due rent and future 
conduct. 

The marshal’s freedom from such a responsibility is indicated 
by the Third Circuit’s decision in Matoil Service & Transport 
Co. v. Schneider, 129 F. 2d 392 (C. A. 3), which held that the 
marshal is not obliged to pay a person whose property he has 
seized for the use of that property to store other seized prop¬ 
erty. That court emphasized, as this Court did in the Snyder 
case, that “the duty of a marshal with respect to property 
which he seizes by virtue of legal warrant is that he keeps such 
property, while in his custody, in a safe and secure manner so 
as to protect it from injury to the end that, whether it be con¬ 
demned or restored to the owner, its value to the parties will 
not have been impaired by unnecessary deterioration or dam¬ 
age for which the custodian could be responsible.” Just as 
the Third Circuit concluded that the marshal has no duty to 
reimburse the person from whom property is taken, for the 
marshal’s use of it, or to pay for the defendant’s loss of use of it, 
we urge that the marshal has no responsibility for safeguard¬ 
ing this appellant’s business interest in his property by de- 
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dining to withhold execution of the writ here involved because 
the appellant might conceivably be able to satisfy his landlord 
and halt the eviction. 

Not only did appellant forfeit his right to avoid the discom¬ 
fort of eviction when he permitted an adverse judgment to be 
entered for the possession of premises he was leasing, but his 
attempt to shift that obligation to the marshal imposes an 
unfair and unreasonable burden upon the marshal in the per¬ 
formance of his duties. Since there is always a possibility that 
a tenant against whom a possessory judgment has been issued 
can conceivably satisfy his landlord and obtain permission to 
continue the tenancy, the marshal could not safely execute any 
such possessory writ until the very last moment of its validity, 
if appellant’s contentions were accepted by this court.® The 
mere fact that a tenant does not have the necessary funds or 
is not able to satisfy the landlord as to his future conduct (in¬ 
cluding his future ability and intent to make timely rent pay¬ 
ments) on the second or third day of the writ’s life does not 
necessarily mean that he will be unable to do so on the ninth 
or tenth and final day. An attempt by the marshal’s office to 
serve all such possessory writs at the last moment would 
create obvious practical problems of an almost unsolvable 
nature. Moreover, such a calculated policy would prevent the 
marshal from doing what this Court has ordered in Snyder v. 
Hart, supra, since he would be unable to select a day within 


*It should be remembered that, although this Court refers to the lack 
of an advance notice of eviction in Snyder v. Hart, supra, as a factor show¬ 
ing unwarranted disregard for potential weather damage to property re¬ 
moved. the Court’s decision is based upon a ruling that the marshal has a 
duty to avoid evicting in circumstances which may cause avoidable weather 
damage to property removed. Thus, the decision In Snyder apparently 
would not excuse a marshal who moves property onto the street In the 
midst of a blizzard eight days before the expiration of the writ, simply be¬ 
cause the overstaying tenant has received advance notice of the time of 
eviction. In the same way. it is not the lack of advance notice which is the 
basis of the Instant claim, but rather appellant’s real reliance must be on a 
theory that his eviction occurred in circumstances which prevented him 
from enjoying every opportunity to avoid that eviction. One of those 
circumstances, the one which he relies upon here. Is the lack of advance 
notice specifying the exact time of the eviction; however, as we indicate. 
supra, another element which is even more important to the full enjoyment 
of this opportunity to avoid eviction would be the delay of eviction as long 
as possible. 
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the ten days allowed for execution on which there was little or 
no likelihood of weather damage to the property evacuated. 

B. The undisputed facts established by the marshal’s affidavit required the 
entry of summary judgment for the Government 

Even if this Court were to find that appellant’s complaint set 
forth the elements of a breach of some duty by the marshal, 
the additional facts established by the affidavits of the marshal 
and appellant make it clear that there was in fact no breach of 
a legal duty to appellant. The two affidavits added the 
following unquestioned facts: (1) a form notice (see infra, p. 
31) was sent by the marshal’s office to appellant and was re¬ 
ceived by him several days before the writ was executed; (2) 
appellant persuaded the marshal not to execute the writ at the 
time specified in that notice because he was attempting to 
obtain reconsideration by the Landlord and Tenant Court; (3) 
the writ was executed on the last day (i. e., the tenth) of its 
validity under the court order; (4) appellant and his landlord 
were both present at the time the writ was executed; (5) the 
purpose of the marshal’s office in issuing advance notices 
(to permit the evicted tenant to take precautions against 
weather damage to his furnishings) was met because the 
weather was hot and clear. The affidavit filed by appellant in 
support of his motion for summary judgment did not dispute 
any of these statements but added the fact that appellant had 
sufficient funds to pay his landlord the back rent due at the 
time of the eviction, although he did not have that sum with 
him then and was therefore unable to make payment. 

The notice which was sent to appellant {infra, p. 31) identi¬ 
fies the case number of the eviction judgment so that appellant 
was then on notice, assuming that the prior entry of judgment 
against him did not give him notice, of the term during which 
the writ had to be executed. Further, although at appellant’s 
request the writ was not executed at the time specified upon 
that notice, appellant had no reason to anticipate any addi¬ 
tional notice since the first form carried the words “this is your 
last notice” in large bold face type (and see fn. 1, supra, p. 3). 
The marshal’s office customarily issues only one notice of in¬ 
tended eviction; if repossession is prevented on the day speci- 
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fied on that notice because of inclement weather, the marshal 
simply executes the WTit on the next fair day. See 6 Flaherty, 
District of Columbia Practice, sec. 4917. And, contrary to ap¬ 
pellant's understanding, ordinarily a second notice of eviction 
is not sent by the marshal's office unless at least a month passes 
between the issuance of the first notice and the actual eviction. 
As indicated, supra, pp. 18-21, the marshal has no duty to take 
extraordinary precautions against the possible loss by a de¬ 
faulting tenant of an opportunity to avoid eviction. The tenant 
has no right to rely upon the marshal for that purpose, and the 
imposition of that burden on the marshal would be unreason¬ 
able. Furthermore, the fact that the marshal's office has de¬ 
termined as a policy matter not to provide more than one 
advance notice, and then only as an incident to its procedure 
for avoiding weather damage to evicted furnishings, shows 
that this suit is really an attempt to challenge the legality of 
that regulatory policy. Section 2S U. S. C. 26S0 (a) makes 
it clear that such an administratively settled procedure cannot 
be tested in a suit under the Tort Claims Act. We submit that 
if the facts of the complaint itself do not clearly show that 
appellant has failed to state a claim upon which relief can be 
granted, the additional facts provided by the affidavits make 
this apparent. 


CONCLUSION 

For the above reasons, we respectfully submit that the judg¬ 
ment of the District Court should be affirmed. 

Geo. S. Leonard, 

Acting Assistant Attorney General, 
Oliver Gasch, 

United States Attorney, 

Paul A. Sweeney, 

Richard M. Markus, 

Attorneys, 

Department of Justice. 
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APPENDIX 
1. Complaint 

1 The District Court of the United States for the District 
of Columbia, Civil Division 

Complaint Case No. 5185-55 

Spencer D. Gardner, 3562 Fourteenth Street NW., 
Washington, D. C.. plaintiff 

v. 

The United States of America, defendant 
Complaint of negligence 

Filed November 28, 1955. Harry M. Hull, Clerk. 

1. The plaintiff asserts that the District Court of the United 
States for the District of Columbia has jurisdiction since the 
damages alleged exceed the sum of three thousand dollars, 
exclusive of the interest and costs, and the action arises under 
a law of the United States in the following: Title 28, Section 
1331, and Section 1346 (b) of the United States Code. 

2. The plaintiff avers that he was engaged in the dry clean¬ 
ing and ironing business at 3564 Fourteenth Street NW., Wash¬ 
ington, D. C., from August 15. 1954 until June 29, 1955, at 
which time the plaintiff, his personal property, supplies, and 
store fixtures were ejected from said premises and placed upon 
the sidewalk and curb by a United States Marshal, one Mr. 
Murphy, a United States employee, on the order of a writ of 
restitution issued after judgment against the plaintiff for 
possession of said real estate of Case No. Landlord and Tenant, 
28108-55 of the Municipal Court of the District of Columbia, 
Civil Division, Landlord and Tenant Branch; that said 
eviction by the U. S. Marshal was wrongfully and negligently 
accomplished since said Marshal failed in his duty to provide 
48 hours notice to the plaintiff to evacuate the premises which 
is the standard and customary procedure incidental to the 
duties of said Marshal, or said failure occurred as a result of 
a clerical error or other administrative error, and plaintiff was 
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thereby prevented from providing the sum of three hundred 
dollars to preclude such eviction having no knowledge of the 
intention to evict. 

3. As a result of said negligence the plaintiff suffered 
2 substantial and irreparable injury and damage to his 
future business earnings, business reputation, personal 
reputation, business time with other incidental expenses to the 
litigation, and through loss of permanent improvements and 
other expenses, as the personal property and store fixtures were 
placed on the sidewalk, in the daytime, in full view of all per¬ 
sons passing in the vicinity of the business, including business 
and personal acquaintances, and all persons in the city of 
Washington. D. C., of business or personal acquaintance, who 
might naturally hear of said eviction and be influenced nega¬ 
tively thereby. 

WTierefore, the plaintiff demands judgment against the de¬ 
fendant in the amount of $47,069.82 or such amount as may 
be directed, as indicated aftermentioned. 

Future Business Earnings: 

$332.01 1st year. 

49S. 01 (50% increase over 1st) 2d year. 

3,000. 00 ($250 per month) 3d year. 

6,000.00 ($250 per month) 4th year, 2 stores. 

12,000.00 ($250 per month) 5th year, 4 stores. 

21, S30.02 

Injury to Business Reputation: 

$5,000.00 

Injury to Personal Reputation: 

$20,000.00 

Permanent Improvements and Sign : 

$125. 00 Painting, exterior, and interior. 

13.00 Plate glass window. 

25.00 Window sign. 


163.00 
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Loss of Time and Expense in Litigation: 

$20. 00 2 days in Court, $2.50 per hour for 8 hours. 

40.00 Preparation of Case, $2.50 per hour for 16 hours. 
5.00 Typing. 

. 80 Carfare. 


65.80 

Costs: 

$11.00 


3 


Spencer D. Gardner, 
Spencer D. Gardner, 

Plaintiff. 


District of Columbia, ss: 

Spencer D. Gardner, being first duly sworn, states that the 
foregoing is a true statement of the facts. 

Spencer D. Gardner, 

Plaintiff. 

Subscribed and sworn to before me this 28th day of Novem¬ 
ber, 1955. 

Harry M. Hull, 

Clerk . 

By H. B. Deitzbaugh, 

Deputy Clerk. 

2. Motion to certify case to Municipal Court for 
District of Columbia 

The plaintiff moves that this case be certified to the Muni¬ 
cipal Court for the District of Columbia, Civil Division, for 
trial to facilitate the processing of the action in point of time 
in view of the extensive calendar of cases in the District of 
Columbia of the United States court for the reason that a 
judge of the Municipal Court might preside in the place of a 
District Court judge upon the latter’s inability to preside. 

Spencer D. Gardner, 

Spencer D. Gardner, 

Plaintiff, 

3562 lJjth Street, NW., 
Washington 10, D. C. 
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4 

3. Defendant's motion to dismiss or, in the alternative, for 

summary judgment 

Comes now the defendant by its attorney, the United States 
Attorney and moves this Court for an order dismissing the 
above-entitled suit for the following reasons: 

1. The Court lacks jurisdiction over the subject matter of 
the complaint. . 

2. The complaint fails to state a claim upon which relief 
may be granted. 

3. That from the affidavit of Guy F. Harris. Jr., which is 
attached hereto and made a part of this motion, together with 
the accompanying photostatic copy of a Writ of Restitution 
executed by said Guy F. Harris, Jr., there is no genuine issue 
as to any material fact and defendant is entitled to judgment 
as a matter of law. 

Leo A. Rover, 

United States Attorney. 

Oliver Gasch, 

Assistant United States Attorney. 

Frank H. Strickler, 

Assistant United States Attorney. 

Joseph M. F. Ryan, Jr., 
Assistant United States Attorney. 

9 4. Affidavit of Guy F. Harris, Jr. 

I, Guy F. Harris, Jr., Deputy United States Marshal for the 
District of Columbia, having been duly sworn, state as follows: 

1. That attached hereto and made a part of this affidavit 
is a true photostatic copy of a Writ of Restitution executed by 
me on June 29, 1955. 

2. That the plaintiff herein. Spencer D. Gardner, was pres¬ 
ent at the execution of the writ. 

3. That from the notation on the writ in my handwriting 
appears “weather clear and hot”. 

4. That from the notation on the writ it appears that the 
customary 48 hour notice was sent by mail to the plaintiff. 

5. That by notation on the writ it appears that Thomas B. 
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Hopper, Jr. representing B. F. Saul Co., was present on June 29, 
. 1955 to accept the premises from the U. S. Marshal or accept 
payment of any arrears from the plaintiff herein, and if full 
payment had been tendered to Thomas B. Hopper, Jr. this 
would have stopped the execution of this writ. 


Guy F. Harris, Jr., 

Guy F. Harris, Jr., 
Deputy U. S. Marshal. 


Subscribed and sworn to before me this 15th day of Decem¬ 
ber 1955. 


Ann R. Kathmar, 
Notary Public, District of Columbia. 


10 The Municipal Court for the District of Columbia, Civil 

Division 


No. L<fcT 28108-55 


B. F. Saul Co., plaintiff 


v. 

Spencer D. Gardner, defendant 
Writ of restitution 

The President of the United States to the Marshal for said 
District of Columbia, Greeting: 

You are hereby commanded, without delay, to cause the 
plaintiff to have possession of premises No. 3564 14th St. NW. 
(Store and Apt. above Store) according to his recovery in this 
action. And do you return this writ into this Court immedi¬ 
ately after you have executed it, and within ten days (exclusive 
of Sundays and legal holiday) from the date hereof, so indorsed 
as to show when and how you have executed the same. 

Witness the Honorable Leonard P. Walsh, Chief Judge of 
said Court, this June 17,1955. 

Walter F. Bramhall, 

Clerk of the Court. 
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11 The undersigned, plaintiff hereby indemnifies and 
agrees to save harmless the United States Marshal from 
liability in connection with execution of the within writ of 
restitution occasioned by weather conditions. 

Dated : June 29,1955. 

B. F. Saul Co., 

Thomas B. Hopper, Jr. 

Received from the U. S. Marshal the within described 
premises. 

Thomas B. Hopper, Jr. 

Weather clear and hot. Deft, present. 


No.- 

The Municipal Court for the District of Columbia 

-, PLAINTIFF 

V. 

-, DEFENDANT 

Writ of restitution 

Washington, D. C., June 29,1955. 

Executed. 

Carlton G. Beall, 

U. S. Marshal. 

By G. Ham, 

Deputy. 

16 5. Plaintiff's motion for summary judgment 

Pursuant to Rule 56 of the District Court of the United 
States the plaintiff moves for summary judgment, supported 
by affidavit, against the defendant. The defendant’s defense 
does not deny and therefore admits the allegations of the com¬ 
plaint pursuant to Rule 8 (d) since it does not establish a 
genuine issue as to a material fact in that the affidavit of Mr. 
Guy F. Harris, Jr., Deputy Marshal, 4, indicates that only one 
48 hours’ notice of eviction, Form No. 663 (writ of possession) 
was mailed to the plaintiff which was received on or about 
June 18,1955, eviction to take place June 21, 1955 at approxi¬ 
mately 10 o’clock, a. m. The writ of restitution thereafter was 
held up pending the hearing of a motion to set aside judgment 
by Chief Judge Leonard P. Walsh of the Municipal Court by 
his clerk who accompanied the plaintiff to the Marshal’s office 
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and gave such instructions as indicated in the enclosed affidavit. 
The 48 hours’ notice thereby expired on June 21, 1955 and 
became null and void. 

It is the duty of the Marshal or Deputy to issue an alias 48 
hours’ notice as indicated in Vol. 6, Sec. 4917, D. C. Practice 
with Forms, * * * “unless the writ has expired. In the latter 
case an alias writ would have to be issued subsequently.” 

The hearing was had June 28, 1955 and the motion was 
denied. Eviction took place June 29, 1955 without the issu¬ 
ance of the alias 48 hours’ writ which designates the day and 
hour of eviction and permits payment of arrears of rent or 
approval of a supersedeas bond. Eviction would not take place 
upon payment to the lessor, who was represented, of the 
17 full arrears of rent of $300.00. “If the judgment for 
possession is based upon nonpayment of rent, the 
Deputy will advise the tenant of his right to pay all arrearages 
and costs,” Practice Manual for D. C. Courts. This action 
was so based. 

Plaintiff possessed amounts as indicated in affidavit in ex¬ 
cess of $300.00 but had only a portion of that amount on his 
person. 

Further, Rule 43 of said court provides for supersedeas bond 
for appeal with a two-day notice of application period, (h) 
which bond was prevented by the eviction without notice on 
the day following the hearing. The case L. T. 28108-55 was 
heard on appeal, No. 1713-55, argued Nov. 21, 1955. 

The Deputy Marshal was negligent in not providing such 
48-hour notice prior to eviction as a workman might fail to 
place a danger signal at an excavation, which negligence re¬ 
sulted in damages to the plaintiff in proximation thereto as 
indicated in the complaint and claim. 

The 48 hours’ notice or writ, a copy of which is attached, 

notifies as follows: # * * I shall * * * proceed on the. 

day of.19_, at-o’clock., to execute 

said writ and take possession of the premises. 

This is your last notice. 


U . S. Marshal, 


Deputy Marshal. 
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It is hereby certified that a copy of this document has been 
mailed to the Attorney General of the United States and to 
Mr. Joseph M. F. Ryan. Jr., Assistant U. S. Attorney, January 
6,1956. 

(S) Spencer D. Gardner, 

Spencer D. Gardner, 

Plaintiff. 

3529 14 th Street NW., 

Washington 10, D. C., 

18 


I, Spencer D. Gardner, plaintiff, having been duly sworn, 
aver that the foregoing is a true statement of the facts and 
that the following matters and materials contained by affi¬ 
davit and otherwise are true: 


6. Affidavit oj plaintiff 


1. At the occasion of the eviction I did not have on my 
person the full amount of $300.00 for payment of the entire 
rent arrearages of $300.00 but possessed such funds, having a 
bank account. No. P 68136 and No. P 66123 of the Riggs Na¬ 
tional Bank. Washington, D. C., containing $100.00. and busi¬ 
ness and personal cash on hand in the amount of $215.00 I 
also received funds of $50.00 July 1,1955. 

2. Chief judge Leonard P. Walsh’s clerk at the request of 
the plaintiff accompanied by the plaintiff proceeded forth to 
the office of the U. S. Marshal and spoke to persons therein. 

(S) Spencer D. Gardner, 

Spencer D. Gardner, 

Plaintiff, 

3529 14 th Street, N. W., 
Washington 10, D. C. 


Subscribed and sworn to before me this 7th day of January, 
1956. 


Harry M. Hull, 

Clerk. 

By Raymond D. Clark, 

Deputy Clerk. 
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19 7. Form notice of eviction 

Form No. 663 

In the Municipal Court of the District of Columbia 

No. 

The.day of.,19. 


v. 


Mr. 

Sir: You are hereby notified that in the above-entitled cause 
a writ of possession has been issued, commanding me to take 

possession of House No.. and that I shall, unless 

otherwise ordered by the plaintiff, proceed on the.day 

of.19_, at.o’clock., to execute said 

writ and take possession of the premises. 

This is your last notice. 

U. S. Marshal. 

By-, 

Deputy Marshal. 

20 8. Judgment Order 

The above-entitled case having come on for a hearing and 
defendant’s motion to dismiss or in the alternative for summary 
judgment and on plaintiff’s motion for a summary judgment, 
and it appearing to the Court that there is a lack of jurisdiction 
over the subject matter, it is this 16th day of January 1956, 

Ordered that defendant’s motion to dismiss is hereby granted 
and that the cross-motions for summary judgment are herein 
denied; and it is 

Further ordered that the complaint herein be and is 
dismissed. 

Joseph C. McGarraghy, 

Judge. 


U. f. GOVERNMENT PRINTING OFFICEt ItM 
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(1) '.'"aether, the hi strict Court possesses Jurisdiction by the Act 
of June 25, 1943, ch* 645, Section 1, 62 Et&t. 369, Title 28, 
Section 1546(b) of the United States Code, to consider the claim 
of the negligent omission of duty of & U.C. Deputy dorehal of 
failing to issue sn alia& writ of possession (46 hour’s notice of 
eviction) prior to eviction resulting iu injury to the appellant. 

I 

(2) "•hhether, the motion for summary Judgment soy be considered t»na 
cenied if the complaint la dismissed for lack of Jurisdiction* 

(5) 'Whether, the summary Judgment of the appellant states a claim 
cufficiert for entry of a verdict andjudgmervt* the extentof 
damages to be considered at trial* if the defendant admits by 
affidavit and admission the son-issuance of the customary writ oy 

ii i 

possession, Form No* 663, resulting is injury to the appellant in 

that he was prevented from paying arrearages of rent to preclude 

i 

said eviction having received no notice thereof, and his fixtures 
were placed outside of the premises in view of customers and other 
persons occasioning the loss of possession of the real estate and 
other damages* 









Spencer £• Gardner* 

3529 14 th, Street, H.tf., 

I 

tfaehington 10, D,C., 

Appellant, 

I 

ve# Catee So* 13,166 

The United States of ^aerice. 

Appellee, .* 
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STaTSsSKT OF JURISDICTION 

(1) In an eviction at 5364 14th. Street, N.Y., T&jihington 10, D.C. 
the T J.S. Deputy Varshcl ffiled to issue an alias writ of possess- 
ion (48 hour’s notice of eviction) negligently which ishis cuetoa 
and duty after expiration of a previous such writ resulting in 
injury to the apoellent in that he n? prevented from paying &rr- 

i i 

j oarage? of rent to preclude the eviction having received no notice 
thereof, and Me fixtures were placed outside of the premises in 
view of customers and other persons occasioning tljie looe of posc- 
i easion of the real estate and loss of business earnings, personal 
reputation, andothcr injuries. 

The U.C. Deputy Marshal’s 48 hour’s notice to quit and to take 

[ 

possession presents the same circumstance as a 48;hour's notice to 
quit and to take possession of a privets landlord to a tenant by 
the Act of Ifsrch o. 1901, 31 Stat. I3e2, ch. 864, | Sec. 1219, 45 
D.C.C. Lection 904, a tenancy at sufferance. 

I I 

fee ?age(s) ____________________ of the record. 

i ' 

(2) The Act of June 25, 1943, ch. 64b, Section 1, 62 Stat. 8o9, 28 
vJ.S.C. Section 1546(b) establishes exclusive Jurisdiction lathe 

District Court to consider the aforeindicated cireurnstuncee. 

I 

(3) T v e Act of June 25, 1948, ch. 646, Section 1, 62 Stat. 962, 28 

l 

U.S.C. Section 2671 and the Act of May 24, 1949, kh. 139, Section 
124, 63 Ct&t. 106 further establishes juriedictioia. 

i 

(4) The Act of June 23, 1948, ch, 646, Section 1, 62 Stat. 929, 
Title 28, Section 1291, and the Act of Oct of 19311. ch. 655, 

! Section 48, 65 ftat. 726 establishes Jurisdiction of appeal to 

this court. 








STATXtfHFT 0? CATS 


In an eviction from e commercial store property tt 2564 14tb. 
Ctreet, EV~., Washington 1C, D.C. upon a writ of restitution 

I 

issued June 1?, 1955, & TJ.S. Deputy Marshal, Gay F. Harris, Jr,, 
failed and omitted to issue and eerve by mail an alias writ of 
po&eeaaion (43 hour's notice of day and hour of eviction or notice 
to quit), Porn ?Co., 663, to the appellant which is his custom and 
duty, 7ol. 6, Sec, 4917, D,C. Practice with Forma, "••• unlees the 
writ has expired, in the latter case an alias writ would have to 
be issued subsequently." 

An earlier such -'•Tit was received June 18, 1955, eviction to 
take place June PI at 1G a.II, 'unless the appellant quit the real 
estite prior thereto. The writ expired on that day as the eviction 
was held up pending a hearing June 2c. 1955; the writ therefore 
became null and void. 

The eviction was affected June 29, 1955 without issuance of an 
alias writ whidfc the appellant expected and relied upon resulting 
in a surprise eviction wherein the appellant had no opportunity 
to arrange for payment of arrears of rent which amounts he poss- 
eased but not upon his person at the occasion of the eviction to 

I 

prevent such, 

a representative of the real estate company* lessor, was 

I 

present to receive such payment. It is the duty of the Deputy to 

advise the tenant of this procedure, "If the judgment for possess* 

I 

ion ie based upon non-peymentof rent, the Dsputy will advise the 
tenant ofhis right to pay all arrearages and cost.". Practice 

i 

Manual for D,C Courts. 

Appellant's fixtures and property were placed on the curb in 
full view of all persona resulting in destruction of his dry 
cleaning business, loss of the real estate, and loss of personal 
and buslnessreputatlon endother injuries for which theappcllant 
seeks to recover. 

I 

The Deputy Marshal was negligent in not providing the customary 
48 hour's notice to quit or possession as a private landlord 
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might omit to issue and serve e. 46 hour’s notice to quit to the 
tenant pursuant to the Act of Kerch 5, 19C1, 31 Stat. 1382* ch. 

i| I 

854, Tection is19, Title 45* Section 904, D.C* Code, 'vhich requixs 
t notice to quit to terminate the tenancy, ana thereafter taking 
possession by eviction of the tenant resulting in injury thereto. 
It rt.p admitted by the defendant *e evidenced by the affidavit 

and ’nrit of restitution that the vrit of po6&e88l[cs res not ise- 

1 

ucd. 

See ptge(c) _ of the record and !_ of the 

i 

appendix. 
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2?^T" T TY.S .-vKD R?.G'fLKiI02t£ 

Title 26, Section 1346(b), U.S.C., Act of June 26, 1948, ch. 646, 
S. 1, 62 Ctct. 869, establishes exclusive jurisdiction in ere 
L-i strict Court for "... injury or loss of property or vrrobgful 
act or omission of any employee of the Government -vhile acting 
’-ithir* the scope of his office or employment, under circ-.imstc.nces 
w :*er!= the United 2totes, if a private : .rson, vo.«ld be liable to 
v e olairr.cLnt in accordance ^rith the ler* of the place rhere the 
cCt orowission occurred." 

Title 28, Section 2671, TJ.S.C., Act of June 25, 1946, ch. 646, 
f. 1, 62 ''tat. 982, „-ct of }Xay 24, 1949, ch. 139, S. 124, 65 
Stet. 106, "Tinployeee of the Government include officers or 
employees of any federal agency, member of the militcry or naval 
forces of the United States, and persons actingon behalf of a 
federal agency in an official capacity temporarily or . crmanently 
in the service of the United States, Whether rrith or without 
compensation." 

Title 2S, Section 1291, Act of June 25, 1948, ch. 646. c. 1, 62 

<>• 

£ tat. 929, establishes jurisdiction of appeal in this court, "... 
all final decisions of the district courts of the U.S... except 
vhere a direct review may be had in the Supreme Court.' 1 

Title 28, Section 2690, (a), and (h). Act of June 25, 1948, ch. 
646, S. 1, 63 Stat. 984, "Fxceptions ... shall not apply to ... 
(a) *ny claim based upon an act or omission of an employee of the 
government, exercising due care, in tne execution of a statute 
or regulation, rrhether or not such statute or regulation be valid 
or based upon the exercise or performance or the failure to 
exercise or perform a discretionary function or duty on the part 
of s federal agency or an employee of the Government, whether or 
not the discretion be valid or abused." "(h) Any claim arising 




cut of assault, battery, false in*rieioruacnt, fslab fcrrest, 

i 

I 

malicious prosecution, abuse of process, libel, eltcder, misrep- 
resentution, deceit, or Interference with contsact! rights* 3 * 

D.C.DOoOe 

Title 45, Seciion 902, Act of March 3, 1901* 31 Sx^t. 1362, ch. 

854, Sec. 1219. ‘Notice to % uit. Month to Month. A temccy froa 
month to aonth ... coy be terminated by a thirty djuy's notice in 
writing from the landlord to the tenant to quit • 

I 

j 

Title 45, Section 9C4, Act of March 3, 1901, 31 Stjet. 1352, ch. 

854, 1221. "Tenancy by sufferance - Then terminated ... may be 
terminated et any time by a notice in writing from the landlord 

! I 

to the tenant to quit the premises leased • ••* 

i 

i 

Title 45, Section 906, Act of March 3, 1901, 31 Ctc-t, 1362, ch. 

854, 1223. "Service of notice ... shall be served upon him person- 

! 

ally, if be can be found ... to post ... upon the leased promise." 
■*•♦+•***■** * * 

Title 26, Section 541, 542, Act of June 25, 1946. ch. 646, S. 1, 

02 . r tat. 910, establishes the offices of U.S. Deputy marshal as an 
employee of the Government. 

I 

l 

Volume 6, Section 4917, D.C. Practice with Forma. "Marshal*s 

| 

Notice of Vrit of Poesession. It is the custom of the Marshal's 
office to mail a notice to the defendant of Intention to ex¬ 
ecute the writ within a number of days specified jin the notice in 
the event that the defendant does not voluntarily vacate. In the 
meantime, if the tenant does not vacate, the marshal's office will 
dispossess him in accordance with the writ on the day specifled... 
unless prevented by inclement weather, in wh^ch event the writ win 
be executed on the next fair day unless the writ kas expired. In 
the latter case an alias writ would have to be issued subsequent.• 

i 

! 

Practice Manual for D.C. Courts, 3ar Association, p. 47, "If this 
judgment for possession is based upon non-payment of rent, %ha 

i 

Deputy will advise the tenant of hie right to pajj all arrearages 
... n 46 Hour's notice. Form So. 663, eopy, p. _ i of the record. 


! 











f; T^TE-iTKT CP POPtT? 


Question (1} 


1* .hr> court was in error in diomicsin... the complaint on the find- 

I 

in thfct the court lacicec Jurisdiction* 

*ic Title 2&, fection 13«ic(b) eati.blisj.ss exclusive Jurisdlct-i 

I 

ion in the District Court for "••• injury or lose of property, or 

I 

I 

; e c-ontl injury or death caused by the negligence or wrongful act ; 
or omission of any employee of the Government while acting within 
the scope of hie office or deployment, under circumstancee where 
the United Gtatee, if a private person, would belieable to the 
claimant in accordance with the law of the place where the act 
or oxi38ion occurred*" 

The District Court is Juiisdicted as the complaint and motion 

[ 

for summary Judgment allege a property injury and loss, and person* 
el injury In money demageo caused by the negligent or wrongful 
omission of on employee of the Government, a U,S, Deputy Marshal, 
Guy ?, Harris, Jr*, while acting within the scop# of his office 

or employment as a 'T* C* Deputy Marshal in hie custom and uuty of j 

[ 

issueij-g ana serving by ?oj t the writ of possession (gS hour's 

notice to quit and to ta*e possession ; to the tenant to advise of 

# 

the day and hour of eviction in the event that the tenant does not 
quit the real estate, which is the duty end custom of cis office, j 
and under circumstances where the United States, if a private 
person, would oe liable to the claimant in accordance with the 

i 

low of the District of Columbia* tech element of the code ic 
csatisfied and fully established* 


2* Title 28, .Section 2271 defines such employees as follows: j 

'’Employees of the Governra*ntinclude officers or employcoc of any 
federal agency,*,. and persons acting on behalf of a federal 
agency in an official capacity, temporarily o(* permanently in the 
service of the United Ctetea, whether with or without compensation" 
The TJ*£* Deputy Utxr shc.1 is an employee of the Justice Depart¬ 
ment, Title 2S, Section 541, 542, TJ.S.C* which ie a federal 






9 . 


T 




x 

m 


• k 


■ k 

► 


x 


agency and receive? & compensation therefrom* He ijs therefore an ' 
employee or officer within the meaning and purpose of the statute*; 


Question (2) 


1* The court -was in error in denying the appellant!* s summary 
judgment having declined to consider the care for jlack of juris- 

i 

diction. 

Tt is submitted that the District Hourt may not legally act 

uoor. a case and the merit.? thereof, and deny a motion for summary 

I 1 | 

i i 

judgment if the court judges that it does not poesies? jurisdiction 
to consider the ctse; without jurisdiction the cou|rt has no autho*f 
ity to proceed ^ith the action* 

Question (3^ 

1. The court vss in error in denying the motion fcfr summary judg¬ 
ment, the question of extent of injury to be considered at trial* ; 
The Deputy Marshal admittedly omitted to serve the alias notice 

to quit and possess -^Mch is his duty and cuetom,! /olume 6, Sec* 

! i 

4917, D*C, Practice with Porms, which provides opportunity to the 
tenant to pay arrears of rent prior to eviction- the landlord’s 

I 

agent was present to accept such payment. It is the duty of the 
marshal to so advise the tenant. 

The tenant was therefore surprised by an eviction, his fixtures 
I placed outside the real estate in view of customers and other 
persons, end he ^as deprived of the business premise resulting in 

li 1 

| 

destruction of the business and other alleged injjuries which he 

seeks to recover. 

I 

I 

The only question i. the extentof injury suffered by the 

■ ! 

appellant* 




i 

i 
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i! Question (1) 

The appellant requests that the orders of the District Court to 
disxiee the complaint for leek of jurisdiction and to deny the 
summary judgment of the appellant be reversed end this direct the 

j! I 

!j District Court to proceed to process the case, and to enter an 
order granting the summary Judgmentor to consider the motion 
further, on the br.sis of the following statutes end points of 
argument. 

Title 28, foction 1246(b) establishes exclusive Jurisdiction in 

I 

the District Court “for injury or loss of property* or pereonel 
injury or death caused by the negligent or wrongful set or omiss¬ 
ion of any employee of the Government while acting within the 
scope of his office or employment, under circumstances where the 
United Ltatse, or a private person, wo^ld be liable to the claim- 
ant in accordance with the Is* of the place where the act or 

omission occurred," 

I 

Title 26, Section 2571 defines an employee of the Government as 

, 

followsi "Employees of the Government include officers or employee 

i 

of any federal agency, memberof the military or naval forces of 

i 

the United States, andpereoDS acting on behalf of a federal 
agency in an official capacity* temporarily or permanently in the 
service of the United States, whether with or without compene&tiooff 
The appellant alleges injuries, loss of property, and personal 

I j 

Injury as required by the above statute to establish Jurisdiction, 

in the following : loss of future business earnings, business 

j 

j reputation, personal reputation, business time, end other incident- 
I el expenses. 

The appellant alleges that &>uch injuries were cauuea oy the 
j negligent omission of an employee of the Government, a U,S, Deputy 

Ji I 

i 

Marshal, at required by the above statutes to establish Jurisdict¬ 
ion, es follows t the Deputy felled to is bus an alias 46 Hour's 
Notice to quit prior to eviction which is the eastern and duty of 
his office thereby preventing the appellant from having knowledge 


of the eviction to arrange to pay the arre.re of rpnt at or prior j 
to the time of eviction to preclude the eviction wjaich resulted 

in tho alleged damates. Vol. 6 t Sec. 4917. D.C. Practice with 

_ I 

Fonts indicates the procedure of iesueing the allJo writ* "... 

• I ! 

unlec* the writ bee expired* In the latter case sri alias ^rit would 
have to be issued subsequently• * 

It ie the deputy'* duty to advise the tenant oif hie right to pay 

I 

the alleged arrears at eviction* Practice P.emial £or D.C. Coarte. 

end the landlord's agent vxs present to accept such payments. The 

I I 

appellant possessed amounte sufficient to pay tha arret re but not 

I 

on his person in the amount of o 30C.GG. 

The appellant alleges that the omission occurred while the U.S. 

Deputy iicrahal wee acting within the «*cope of his office and 

I 

employment to satisfy tha element of the eta tuts jin that the 

i 

officer was executing a writ of rectituticn which! requires a 48 

hour's notice of eviction pursuant to the duties jof his office. 

The appellant silages' that the cegligsrtomiosiion occurred 


under circumstances where the Fnited states 


. if «f P 


rivets person* 


would be liable to the claimant in accordance with the law of the 

i 

place where the omission occurred in compliance With the final 
element of the statute* on the following basis. | 

Said Title 45* Section 904, D.C.C. requires a notice to quit 
in an eet*te of sufferance. A 24 hour notice might be legally 

i 

considered as an unreasonably Inadequate notice. 

I 

The Deputy vac negligent in falling to issue the alias 46 hour 
notice as s privets landlord might omit to Issue! and serve a 46 
hour notice to a tenant* and thereafter taking possession by 

I 

eviction of the tenrnt resulting in destruction of his business 

I 

upon placing of tha fixtures on the curb outside! of the real eat- 

i 

ate. Section 9C2 of this code requires a 30 day notice to termln- 

i 

ete the tenancy* month to month estate. 

It w&s admitted by the defendant ae evidenteu by the affidavit 

and writ of restitution that the writ of possession was omitted. 

j 

This identical circumstance satisfies the fih^l element of the 

j 

statute. The court therefore was in error in defying the action* 
for failure of Jurisdiction. 
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Quertton (2) 



It is submitted that the District Court may not legally set 


► 

upon the merits or the case end deny the motion for summary 

1 

> 

! 

Judgr;?nt if the court judges that it does not poeeeee jurlsdictioz 

1 


• 

to consider the case; without jurisdiction the court hee no 


► 

i 

authority to proceed ^ith the *«ction. The court was in error 


*• 

therefore in denying the appellant's summary judgment haring 


'T 

declined to consider the case for lock of Jurisdiction. 


* 

Question (5) 


- 

The court was in error in denying the motion for summary judg¬ 


* 

ment. the question of extent of injury to be considered at trial. 


<k 

The Deputy Varehal by affidavit filed by the defendant admitted 

l 

t 

L # 

the omission to serve the alias notice to quit and possecs which 



is hie duty and custom. Volume 5, Section 4917. D.C. Practice 


• 

with Forms, which provides opportunity to the accent to pay arret: 

\ 


rent prior to eviction! the landlords agent was present to 


rw 

ecoept such pnyment. He possessed the neceseary amounts but not ox 

r * 

> 

his person st the eviction. It Is also tho duty of the marshal to 


. 

advise the tenent of right to pay the arrearage. Practice Manual 


■» ► 

for D.C. Courts, published by the District 3i-r Association. 


» 

The tenent wsa therefore surprised by the eviction, his 

i 


> 

fixtures placed outside the real estate in view of customers and 


►> 

other persons. End he was deprived of the business premise 


»• 

resulting in destruction of the business and other alleged injur¬ 


> 

ies which he seeks to recover. 


► ► 

The only question le the extent of Injury suffered by the 


■ ► 

«■» 

appellant. 


k 

u 

ftk 

jl 



L* 

1] 

ii 

1 

I 

i 



ARCrarsr 

j 

Title £6, Section 1346(b), U.S. Code, see index, establishes 

i 

i 

i exclusive Jurisdiction in the District Court for injury or 

loss of property* or personal injury or death caused by the neg* 

. ! 

liger.ee or wrongful act or omission of any employee of the Govern* 

i 

meet —hile acting within the ecope of hie office or employment, 

I 

I 

under circumstances where the United States, if a privstc person, 

I 

would be liable to the claimant in accordance with the lav of the 
piece where the act or omission occurred** 

The complaint alleges facte and circumstances r-hich establish 

I 

the necessary elements of the above statute* A eunjaiary Judgment 

; with affidavit of the defendant end citation of certain procedures 

! 

! of the U*S* Deputy If&rshal further satisfy the elements of the 

i 

statute* 

I 

On page _ of the record, 3*, the appellant alleges "A6 a 

I 

result of said negligence the plaintiff suffered substantial and 

I 

irreparable injury end damage to his future business e&raings, 
personal reputation, business time with other incidental expenses 
of the litigation, andthrough loss of permanent improvements end 
other expenses, as the personal properly and storf fixtures were 

I 

placed on the side walk, in the day time, in full view of all 

! 

persons passing in the vicinity of the business,*|»* In the city of 

I 

Washington, D*C* of business and personal acquaintance, who might 

i 

; naturally hear of said eviction and be influenced negatively there* 



i 


This portion of the complaint e&tlsfles the elements of the 

i 

statute ”«•• injury or lose of property, or personal injury ..*• 

The appellant alleges, psge(s) _ of tbo record "that said 

eviction by the U*S* Uarsh&l wee wrongfully and negligently 

! 

i accomplished slnoe eeld Marshal failed in hie duty to provide 48 

i 

hour's notice to tho plaintiff to evacuate the premises which is 
the standard and customary procedure incidental to the duties of 
said Marshal,..* and pl&lntiffvas thereby prevented from providing 
tho sum of throe hundred dollars to preclude each eviction having 

I i 


I 




14. 


no knowledge of the intention to evict * v 

ruch Allegations establish the requirements of the statute 
"caused by the negligence or wrongful set or omission of any em¬ 
ployee of the Government while acting within the scope of his 
Office or employment ..." 

foe 46 hour's notice designates the day and hour of eviction 
and is notice to quit the premises. a previous notice had been 

received June 18, 1955, eviction June £1* 1956 at 10 *..&• Eviction 

' 

did not take place on that date and the notice expired as admitted 
by the defendant becoming null and void. 

The Deputy omitted to mail notice of eviction which occurred 

I 

June £0* 1956 end which was an omission below ufce standard or duty 
required of a IT.?* Deputy liarnhal. 

The TJ.S. isarehtl and U*S. Deputy Marshal arc Siiploycee of the 

|| 

Government as defined by Title ZB. Section £671, U.S.C., B 2aploy- 

; 

ees of the government include officers or employees of cny federal 
agency, member of the military or n* val forces of the United 
ftatoc, and persons acting in behalf of a federal agency in an 
official capacity, temr^rwri I 7 or permanently, in the eervice of 
j|the United States, whether with or without compensation •••’• 

I 

Said march ale and deputies are employed by the government and 
receive a compensation. Title 28, Section 541, 542, U.S.C. 

The official was acting within the scope of his office or 
employment as It is his custom or duty to issue such notices prior 
to execution of the writ of restitution and in connection thereto. 

An alia* writ of rsatltutlon is issued In the event of expirat- 
ion, Vol. 8 ., 4917, D.C. Practice with r orms« 

The partion of the etetute "... under cireinstances where the 
United States, if a private person, would be liable to the claim¬ 
ant in accordance with the law of the place where the act or omis- 
elon occurred.* is established in that if a private landlord omit- 
ted to serve a 48 hour notice to quit upon the tenant and thereupon 
entered upon the real ectate, placed the fixtures upon the side- 
Walk, and changed the lock of the door thereby affecting an evict- 

j! 

Ion, such landlord would be liable for lose of earnings in the 
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Pletrict of Columbia, /.brahazr. v. Gendlin, ^*A.Z>*C* f 172 F* 2nd* 
661; recovery for Injuries sustained by owner of dry cleaning shop 
would not be denied because proof of owner's lose of e&rnix* 
power was allegedly in lte nature uncertain* speculative* and 

i 

remote* The owner was unable to prooeaa clothes; had the work 

I 

done* He recovered the payments for each work because the payments 

! -I 

constituted a loss of earning power and prospective business pro- 

I 

fits* 

I 

Loss of profits constitutes a proper element of damages where 

I 

such lose is the direct reeult of defendant's wrongful conduct 

i 

end each profits are capable of being shown with a reasonable 

i 

degree of certainty* Sbealy's* etc*m 126 F* Supp* '562* £*C*S*C** 

47 7, Supp* 529* 2>*C* La** 1945* Maddox* etc** and othara* 

i 

Title 45* Section 904* D*C*C«* requires a notice to quit *A 

I 

tenancy be sufferance may be terminated at any tiao by a notice 
in writing from the landlord to the tenant to qui^ the premises 

j 

leased •••* As eviction without such notice ic negligence; the 

! 

evictee may recover for any Injury occuring therefrom. 

A thirty day's notice is required in a month*to month tananey* 
Title 45* Section 902* L*C*C* i 

There are so Identical circumstances in the absolute sense 

i 

of a federal and private nature; the federal act or omission can , 

i 

i 

only occur in the federal scope of employment* The Government 
would not under any circumstances be performing a private function 

I 

end would not be liable for negligence* A federal contract 
wrongfully administered could result in injury as a result of the 
act of the employee negotiating with privets persons* 

I 

a federal bus driver would not be an identical circumstance as 


a private bus driver yet there would be liability in both oases ii 
the event of negligence* 

The same is true in the case of a marshal's notice to quit and 
the code required notice to quit of the private person* the land* 

I ’ . 

i 

lord* in the meaning of the statute* 

In Eubeneteln v* Cwagart* Z>*C* Mon. App* I960* 72 A* 2nd* 690* 


a law was established that the purpose of the notice to quit of 


i 


private person Is to terminate the tenancy ana the tenancy eo 
terminated no longer exists* Therefore the landlord may Uxe poss¬ 
ession at the effective date of the notice to quit. 

The Jurisdiction of the District Court ie fully established 
within the meaning of Title 22* Taction 1346 (b>* U.2.C. in tho 
above circumstances of this claim agtiert the government. 

The defendant's Etsver seeks to rely upon Title 28* Seotion26d0 
(a) wfcich precludes "any claim based upon an act or omission 
of an employee of the Government, exercising due care, in the 
execution of a statute or regulation, whether or not such statute 
or regulation be valid* or baseu Uj.on the exercise or performance 

j 

or the failure to exercise or perform a discretionary function or j 
duty on the part of a federal agency or an employee of the Govern¬ 
ment* whether or net the discretion involved be abused." 

The omission of the Deputy constituted a failure below the nora 


of the duty of his office se he reouired to issue the notice to 
quit and there vae total failure of such duty* therefore was 
not exercising due care. 

This section therefore does not apply to the faote of the case*] 

The defendant's answer recites (c)* "any claim tricing in ... 
detention of any goods or merchandise by any officer of customs oxj 
excise or any other law enforcement officer." 

The alleged claim of negligence ie failure to give notice to 
quit resulting in a surprise eviction and loss of possession and 
property rather than a claim from any detention of the property. 

The statute therefore does not apply* 

Title 36* Section 2660 (k)* relied on by the defendant's 
answer, "(h) Any claim arising out of assault, battery, fa&ee 
imprisonment* Tales arrest* malicious prosecution* abuse of proce-| 
as, libel* slander* misrepresentation* decolt, or interference with 
contract rights." contains exceptions to the tort act. The 
appellant asserts no claim contained therein. It therefore does 
not apply. 

The appellant therefore requests that the order of the District! 


Court to dismiss the action for l&ck of Jurisdiction be reversed 







and thet court bo dlroetod to proceed to procooo the complaint* 


^ueetioc (2) 

| 

I 

The court was in error in denying the appellant's suamary 
judgment having declined to consider the case for lack of juris* 
diction* i 

i 

i - • ■ • •• 

It is submitted that the District Court nay notjlegally act 

I ' ■. ’. • * v-' C 

upon a case and the merits thereof* end cony & motion for summary 
judgment if the court judges that it does not possess jurisdiction 
to consider the d»sef without jurisdiction the cou?t hes not auth* 
orlty to proceed to consider the claim. 

i 

' • I 

g . i 

Question (3; 

* 

The appellant requested a summary judgment in hearing and 

trial of tha extent of damages as there vas not a genuine Issue ae 

I 

to a material fact except as to tha latter* 

I 

The affidavit of Guy F* Harris* Jr., Deputy Karehel* filed by 

the defendant 1 * attorney* shoved that only one. 48 hour's notice to 

V "-. 

quit* Form Ho* 663* was mailed and received June ^8, 19b6, eviction 

• I . 

June 21 at 1C A*il* The eviction was cancelled pending a hearing an 

1 

the notice expired thereby becoming mull and void. 

i 

It la tha duty and custom of tha marshal to ls^ue an alias 48 

i • 

hour's notice therefore so the day and hour of eviction may be 
known by the tenant and to provide opportunity tot bond and moving 

i ■ 

or storage feeillties or to arrange for payment of arrears of rent 

I * * 

The hearing vae held 7 days after the expiration of the notice 

i 

to quit and eviction was affected the next day* * June 28 vlthout 
the issuance of the alias 46 hour's notice to quit shoving the day 
and hour of eviction* 

The appellant vao therefore surprised by the eviction and unebl 

i ■ ■' ■. ’ /. .. 

thereby zo arrange for payment of arrears of rentj having only a 

portion of the C 300*00 on his person to prevent such eviction* or 

' .. I ; , a 

in alternative to arrengo for bond* moving* storage or other facil 
itiea* The Deputy is required to advise of the r^gkt to eo pay, 

"If the judgment for possession is based upon non*payment of rest, 
the Deputy vill advise the tenant of his right to pay all arrear* 


■ a 

I 






Id 


ages ind coats,,* Tractice Stenuel for 3*C. Courte* The appellant 
possessed craonte equal to the arrearages but not on hie person* 

The reputy V.erchol ves negligent in felling to provide such 48 
hour’s notice to Quit end the day end hour of eviction prior to 

(I 

eviction ss a private person might fell to provide a 48 hour’o 
notice to Quit to * tenant as required by the D*C. Code, Title 45, 

i Section 904, and thereafter entering upon the property to affect 

|| 

In reference to (l) of the Argument and this section it le 

11 

avered that the marshal’s 48 hour's notice is Indispensable and 

II 

neceo.ary to guarantee the rights of the parties* 

Is this claim the eviction occurred at 10 a*M* on the day foil* 
o~ir.g the hearing which wa• terminated & few minutes before noon* 
There were < hours to withdraw the rent arrears from the bank, to 
: file the money in supersedes* bond (the judgment Torporsession 
was appealed, ITo* 1613. u*C.a*D.C*), to orange for rxacoval of the 

i 

fixtures from the promisee, to arrange for storage, or other 
procedure acoordieg to the desires of the tenant* 

It might be argued that all of this could oe accomplished prior 
to the time of the hearing* 

Thle iauntenable and impractical* It would entail inconven- 
ience at the bank; the account would have to be tormina tec unnec- 
esrarily in the evert of a judgment for the tenant* 

To borrow the money at interest prior to the hearing inn ec ass¬ 
art ly with 4 hours to complete the transaction or if the eviction 
were affected thet came after noon and the loan would have to be 

I 

entered into prior to the hearing, would entail unreasonable, 
impractical, and uodesirecble difficulties* 

I 

J 

It would be Impossible to borrow the money or to sell property 
thin 1 hour if the eviction took place the same day as the 
hearing or 4 hours ifthe next day as in this claim* It would be 
highly undesireable to be required to sell property prior to 
; judgment or hearing in comtemplation of an adverse judgment only 
to buy it again In c-se of a favorable judgment* 




If the eviction *ere accomplished the tbBt day, the supersedeas 

. ' . I ' ;v 

bond would be filed neceeearlly prior to trial end Jucorrect so 

t 

thct the marshal would have notice of the bond prior to leaving 
bis office to evict, or at the trial after judgment to oe in time* 
If the judgment were given the tenant, he having entered into 

I Vt- 

bond arrangements to prevent an eviction the same day, he would be 

•* * ! • ; . 1 • • 
! / 

able to cancel the bond but only at bond fee and interest. 

The ease is true in selling property to raise the money* The 

■ *• • ■ ' , 1 - V ■ 

court should not require the parties to sell property prior to 

‘ ' • ' f ; .. ; 

trial in the event of adverse judgment to be in tike to.catch the 

ssrehcl before an eviction the s«ee day or 4 hours! later the next 
morning and in cese of a favorable Judgment to repurchase the 
property at a lose, 

So* Allow 48 hour’s notice **fcich is 5 days to ai&ke suitable and 

i -. ■ 

i - 

practical arranger.ents which is the purpose of the original 48 
hour’s notice thet is alweye issued* The Deputy therefore should 
issoe an alias notice (an alios writ of restitution is required 
after expiration ) after expiration of as earlier notice* The 

notice, Form So* 658, indicates the day and hour and the fellow* 

i C . v.sr 

ing, w TKIS IS TOUT. IrfvST EOTICS* - . 

. . ’ . 

The Deputy therefore cr the office of the U*£* Xcrsh&l should. 

' > i' ; 

have Issued an alias 48 hour's notice prior to eviction as is its 
usual custom and duty* It w&c therefore negligent! in acting In a 

manner under that standard o;. duty and care due* 

• ' ' ■ . • | . ; • ' • 

The appellant requests that the order of the Djistrict Court 

: y ■_ y \ v " \ - . V 

denying the appellant's summary Judgment he reversed* 





